1934

F§7C (‘o//q‘{)of)cfc’nqc







-




F. 1 BRO&}?ESIDENT E. B. GASTON, SECRETARY
FAIRHOPE SINGLE TAX CORPORATION

ADMINISTERING

Fairhope Single Tax Colony

ESTABLISHED 1895

FAIRHOPE, ALABAMA

E.C. WOLCOTT, TREASURER

June 3, 1934

Wire to Senator Black: Your amendment striking word "renew-
avle" best possible solution. Success hoped .

(Signed) E.B.Gaston, Sec.
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July 3, 1954.

Mr. J. H. Webb,
Mobile, Alabama.

Dear lir. Webb:i~=

1 have your letter of the 30th, euclosing letters
from ¥r. J. Chandler Burton of the 29th and from Mr. Wailace
H. Walker of the 27th, all relative to Fairhope Singls Tax
gorporation, The Walker letter dated June 27th asks eertadn
questions, Before answering them, I have thought it well %o
give a general discussion of the Fairhope Single Tax Corpora=
tion, its orgenization, powers and limitatious.

The Fairhope Single Tax Corporation was organized un=-
der an Aet of the legislature of Alabama passed in 1903, new ap=
pearing as Article 9 of Chapter 274 of the Code of 1923, The
validity of the Aet authorizing the incorporation and of the
Charter issued thereunder was upheld in the case of Melville Vvs.
The Single Tax Corporation, 193 Ala., 239, 69 50., page 4€6.

- It will be noted that the corporation is authorized
"$o buy, sell, lease and mortgage real esiate, %o build and oper-
ate rallroads and boats and other mcans of transportation and com=
mmication; build,evect and operate water works, electric light-
fug and power companies, libraries, schools, parks, and do any
ether lawful thing incident to its purpose for the rmitual benefit

ctiumrizaml!g% tmho@rprsnhw
its bemefits as may see 1it, and upon such conditions as 1%

You will also note that the corporation is empowered %o
elect such officers as it may deem necessary in such manner aad -
and remove the same at any time,

who shall be superintendent Finance and Insurance, three trus—
tees and a superintendent of eash of the departments of Lands

*The Executive Council shall have general charge of the
administration of the affairs of the C on, and to that end
may make such rules and regulations not inconsistent with its
laws as they may deem necessary; may seleet and employ such




agents and assistants not otherwise provided for as they may

deem necessary to conduct the Corporation's business; shall fix
the compensation of all officers and employees of the Corporation,
which compensation shall not however, exceed the earnings of like
ability and energy in productive industry within its limits; shall
make an annual appraisal of the rental value of all land held for
lease by the corporation; and shall perform all other duties
necessary to the carrying out of the primciples and purposes here-

in set forth.

Article VI provides for the referendum and reads as fol-
lows:

Sec, 1. Upon petition of ¥en per cent of the quali~
fied membership any act of the BExecutive Council, legislative or
administrative, or any measure proposed by the petitioners, shall
be submitted to a vote of that membership at the time set in said
petition; provided that where amendments to this censtitution are
proposed, thirty days® notice must be given, and on other matters
at leastvtwenty~four hours! notice,

Sec, 2, No measure of general legislation passed by
the Executive Council shall be in force until thirty daye have
elapsed alter its passage without the filing of a petition for
its submission to the membership; provided, that nothing in this
seotion shall be construed to prevent the immediate taking effect
of any order of the RExecutive Council necessary to the execution

of measures already in force.
S8ec, 3., Upon petition of twenty per cent of the member-

ship entitled to vote upon election of olficers, the question of
the dismissal of any officer, however elected, or appointed, must
be submitted o a popular vole.

Artiecle VIII deals with the lands and reads as follows:

Sec. 1. There shall be no individual ownership of
land within the jurisdiction of the Corporatiom, but the Corpora=-
tion shall hold as trustee for its entire membership, the title
$o all lands upon which its community shall be maintained.
to members at an annually appraised rental which shall equélize
the varying advantages of location and natural qualities of dif-
ferent tracts and convert into the treasury of the Corporation
for the common benefit of its members, all values attaching to
such lands, not arising from the efforts and expenditures of
the lessees.

Sec. 3. Land leases shall convey full and absolute
right to the use and control of lands so leased and to the owner-
ship and disposition of all improvements made or products pro-
duced therson so long as the lessee shall pay the annually ap=
praised rentals provided in the foregoing section, and may be




terninated by the lessee after six months notice in writing to the
Corporation and the payment of all rent due thereon.

Sec. 4. Ieaseholds shall be assigneble, but only to
members of the Corporation. Such assignments must he filed for
record in the office of the Secretary, and the person to whom
the same is assigned thereby becomes the tenan® of the Corporation.

Sec, 5. The Corporation shall have a prior lien on all
property held by any lessee upon lands of the Corporation, for

all arrearages of rent.

Sec, 6., If any lessee shall exact or attempt to exact
from another a greater value for the use of land, exclusive of
improvements, than the rent paid by him to the Corporation, the
Executive Couneil shall immediately, upon proof of sueh fact,
increase the rental charge against such land to the amount so

charged or sought to be charged.
Sec, 7. lothing shall be ecnstrued to inwvalidate the

Corporation*s right of eminent domain, In all leases of land the
Corporation shall reserve the right to resume the posséssion of

the same for public purpeses, on payment of all damage susbained
by the lessee inereby, to be determined by three appraisers, one

to be chosen by the board of ftrustees, one by the lessee aud the
third by these %two,

Article XV authorizes the corporation to deal with non-
memters and is as follows:

Lands not desired for use by members may be leased $o
non-members, and any services whieh the Corporation may undertaks
to perform for its members may be performed also for non-members,
at the discretion of the BExecutive Council, on such terms as it

mey provide.

We have guoted the pertineni part of the statute and of
the Constitution. The powers enumerated in the Charter being
identical with the language of the statute. It will be noted
that under the statute, the Artieles of Incorporation and under
the Constitution the corporation is authorized t$o lease lands %o non-
members on such terms as the Executive Council may direct, See
Article XV and Seetion 10 of Article V, and Article VIII. It
will be noted under Artiele VIII that the leases convey the full
and absolute right to the use and control of land so leased and
%o the ownership and disposition of all improvements made or pro-
ducte produced thereon so long as the lessee shall pay the annual
appraised rental, subject only to the corporation's right to re-
possess the property for public use.

The corporation, under authority of the statutes, Con-
stitution and Charter, has outstanding several hundred leases,
more than 85% of which are to non-members. The lease itself to
non-members and members alike reads in part as follows:
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"The said Fairhope S Tax Corporation, for and in con=-
sideration of the annual & and coveasants hereinafter men=
i has this day leased to and said lessee taken possession
the desoribed portion of land, to=wit: o« o « ¢« ¢ ¢ o @
mmmﬁnmwmmmaau. Paragraphs 1, 2,
3, 4, 5, 6, 7 and © of the lease provide for the rentals, the men-
ner of paying the same, Tor the payment of taxes and the reimbuse~

ment therefor, for the use by the corporatiom, of the rentals, for
s, and Turther provides for benefits to the lessece

public
in the event of distribution of the sssets of the corporation, and
provides for the mamner of enforcement of ¢olleeting of the rentals.

Paragraph 10 provides for the ascertainment of the value of
the improvemento im the event of distribution of the assets, or
repossession for publiec purposes., Paragraph 12 limits the lease
to surface rights, reserving nmineral rights Yo the lessor. Pare
agraph 9 provides as follows:

"The right is roserved by the ¥airhope Single Tax Cor-
poration to resume possession of all or any portion of the land
herein deseribed, Tor public purposes only, on payment of the ap-
praised value off the improvementis therson.”

Paragraph 11 provides:

"This lease is ansigaable only to members of the Faire
hope Single Tax Corporation, or to persons acoeptable %o it. The
original lease mmet bebreturned to the Corporation with any proposed
transfer endorsed theraon and, if approved, a new lease will de
issued to the tranaferee.”

It will be uoted frem the loase and from Artiele VIII

dumﬁm that the carporation for a wvaluable
parts with the use of the surface rightc for a

99 years mmmmwmmm
mﬁwh pmpagmly first, in the event of
non~payment of mm-, ard under Section 9@ for publiec

purposes only, ﬂhmomtxmmsimmmuopu-
pﬂu tb corporation contracts to pay the appraised value of
mta or the property.

mmmmuutcacnnnm«mt o=
main, In the event an attempt should be made to take the property
for the purpose other than publie purposes, the owner of the prop~
erty would be emply protected in his right to enjoin the acts of
the corporation. This right is no greater under the Articles of
Incorporation and By-Laws than the same corporation would have




under our present statutes.

] In the event of the death of the lessee, his heirs and
devisees would be entitled, regardless of the wighes of the core
poration, to cantinue %o occupy and use the property under the
terms of the lease, paying therefor the annual rental until such
time as the corporation might wish to repossess the property for
public use, paying therefor the eppraised value of the improve=
ments,

This would be true without any stipulation in the lease.
See 35 Corp. Juris, page 103, Section 213, but in the leases under
consideration, Section 1 expressly provides that the lessee "his
heirs or smceessors shall pay" the rent.

The leases are all made within the last thirty years and
a greater part of thom within the last four or five years, so that
they have from 70 %o 99 years to run, and cannot be repossessed
by the corporation even after the death of the lessece,

Paragraph 11 provides that the lease shall be assignable
only to members of the corporation or to persons acceptable to it,
This provision, while perhaps binding as against an attempted as=
signment to a person not acceptable to the corporation, it could
not and would not operate to prevent a sub=letting of the premises
for any period short of the remafning part of the 99 years. :
35 Corp, Juris, Landlord and Teaant, page 982, Section 68 and
Section 83, page 991, in 64 So., page 554; also 16 R.C.L., Landlord
and Tenant, Section 329, which provides:

"A sub~letiing is entirely distinct from an assignment
and is not within a restriction against assigning, bu% it has been
held that though the tramsaction is in the form of a sub~lease, if
it operates in law as an assigament by reason of its jransferring
the whole interest of the lessee in the term, without any rever=
sion being retained by the lessee, it will constitute a breach
of the restriction against assigning, the retention of a rever=—
sion by the lessee being the eriterion for distinguishing in law
as b:.gnﬁanm rights of the lessor between an assignment and a
su ase,

Article VI of the Constitution, providing for a refer-
endum so-ecalled, is nothing more nor less than the machinery through
which the stockholders or members of the corporation act. They
would have the same powers as members or stockholders of any other
corporation and be bound by the same rale of law as stockholders
or members of other corporavions, Haviang clothed the officers
with the pcwer to lease lands tc non~members, they could not by a
so=called referendum repudiate the act of the officers lawfully
done under authority already granted.




It is, therefore, our opirnion, first, that the officers -
of the corporation are authorized to deal with non-members; second,
that leases to non=members when made are binding upon the corpora=
tion based upon the valid comsideration previcusly authorized by
the Constitution, could not be repudiated by the members of the
corporation either in meeting or by mail, as provided in Article
VI; third, that the lease when once made cannot be terminated by
the death of the lessee, but would pass to his heirs or devisees;
that in the event the corporation should refuse to approve an as~
signment of a lecase, that the owner of the lease could subd-let
for & period aaything short of the remainder of the life of the

lease.

It will be recalled that for more than thirty ycars the
Fairhope Single 7Tax Corporation has made leases to hundreds of
non-members, These leases have from time to time been transferred,
$ogether with the improvements thereom, and in every instance,
with one exception only, the corporation has epproved the transe
fer, That the improvements constructed on the premises are
buildings that could not in a single instance last as long as
$he shortest lease now outstanding would run under its terms,

You will note that the lease itsell expressly nrovides
that the lessee and its successors shall pay the rent. So long,
then, 2s the lessce, or his heirs or assigns, which might be the -
Home Owners? Gorporation, should pay the rents on the leases,
1t would hold title and possession of the premises for the full
ters of the lease, subject only to the rizht of the corvoratsion
to repossess the property for public use, affer paying for the im=
provements uthercon. In ascertaining the improvemonts, the lease
provides that shrubbery, trees, fences, state of development, as
well as the actual improvements on 1t, are elements of value,.

In the cvent the Home Owners®' Loan Corvoration, or its
successors, should find a purchaser for the property in view of the
history of the corporation over a period of more them thirty years,
1% 4s hardly conceivable that the corporation would raise any
question as o the aceeptability of the pureheser, bus in the event
1% d1d raise an objeetion to nim and refuse to tramster the prop=
erty, a valid sub=lease could be made %o him for amy period less
than the remaining term, whiech term would be more than ample to
warrant his purchasing the property.

I may add that I have discussed with the officials of
the corporation the right of sub=~lotting and they concede that
the lessee has this rizht,

Answering the questions im the Walker letter:
l. The booklet containing 12 pages, bearing date 1932,
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is not the Charter of the Corporation. We enclose herewith a

copy of the so-called Declaration of the Fairhope single Tax Cor=
poration, together with whet purports to be the Charter issued

on this Declaration. The two combined econstituta the Charter

of the Feirhope Single Tax Corporation, This corporation is ome
ganized under article IX of Chapter 274 of the Code 1925, Seetion
7046. Iegislative astiog is not necossary o amend the Articles
of Incorporation., The booklet before you is the Comstitution apd
is what is referred to in the articles of Incorporetion and Chawe
ter as the Constitution and By-lLaws, These may be amenéed in the
manner provided in the Comstitutian. This could be done at a regu~
lar meeting of the membership or at a special meeting called Tor
that purpose, or wnder the initiastive and referendum provisions,

Qe The corporate Charter may be amended undex the
General Corporation laws, -(See Articile II of Chapter 274, Section
8982 ). We do not helieve, however, that any possible amendment
to the Charter could be desired since the Charter 1is necessarily
limited to the statute authorizing the incorporation, and the Chazw
ter embraces the statute authorizing its incorporation in 4ts toto.

3e The effect of the expulsion of a member under Seo=
tions 3 and 4 of Artiele IIT of the Constitution would have no
effect upon the omership of the leasechold and. of %he improvements .
therson. The only effect would be to plagce the former member in
a position of being o aon=member, and as to his leasehold intere
est he would have the same povers, rights and privileges as non=
members. (See irticls VIIT of %the Coustitution,)

4, The treasury of the Fairhope Single Tax Corpora=
tion would have no e¢laim on the proceeds of the Home Owners' Loan
Corvoration loan under Article VITT of Section 2 of the Cmstitutzm.;k
I?opt)m rents in arrears. (See satd Articles and ses said
Lase,

8, fThe borrower from the Home Ovners! Loan Cornoration
eould not terminate his lesse under Article VIII, Sectiomn 34 of the

Censtitution,

' Be Article VIII, Sectiom 4, of the Constitution restrict-
ing assigaments would noi apply to a mortgage to the Home Owners?
Loan Corporation under the procedure now followed, The Home Cwners?

1 Corporation would not make a loan, except where the loase was

7 assigned to it and approval of the assignnent previously
eiyi y the ¥airhope corporetion. Uncer the corporation proced=
upe' in forse sinece 1927 and under which the Home Owmers' Loen Core
Peration will make loans, the borrower translers his leasc to the
Home Owners!' lLoan Corporation and the corporation approves the
liransfer and apgrees %o execute @ new lease %o the Home Owners' Loan
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Corporation upon request. This amply protects the Home Owners?
Loan Corporation, The members of the corporation and other les=
secs would have no proporiy rights which would resirict the Home
Owners® Loan Corporation from assigning, with the Pairhope corpora=
tion's assent, or from sub~letting without the corporation's com=
sent., We have discusped Paragraph 11 of their lease prefiously

in this letter.

7« The purpose of the corporation is the mutual benefit
of its members and leaseholders. We do not believe that the core
poration conld arbitrarily or capriciously inerease the rentols
s0 as to make the leasehold valueless, The purposes of the rent-
als are the general exvenses of the corporation which are compara=
tively small, The Feirhope corporation does not operate pudlie
improvements. The towm ig incorporated and the improvemenis are
being operated by the tomn itself. The purposes of the rentels
are, first, the payment of taxes assescsed by State, County and rung=
cipal govermments and the operation of the corporation. Uncer the
plan of operation the Pairhope Single Tax Corporation i{tself sg*
sesses the lends and the individualsowner assesses the improvements.
The corporation repays the individual for the taxes paid out by him
on his improvements. This amount, together with the expenses of
the corporation, is distributed to the leassholders as a whole om
members and non-menbers alike through the rental process. The rent=
ale are comparatively small and remain reasonably stationary. s

8. Ut is our opinior That the leaseholder and the Home
Owners*® loar Corporation woult be adeguately protected under ar=
tilele VIIY, Section 7, of the Constitution and Paragraph © of
the lease., We have diseussed this question in the first pert
of this letter, and 1%t is our opinion thet the corporation and
the leaseholder are protected not only against a taking without
due compensation, because this could not be done under our Comn~
stitution, but also againet an unwarranted %taking for purposes |
other than public purposcs under our State Constitution and stat= }
untes, -

€, Ve do not believe that any danger lies in Section
& of the lease. The properties involved 11e within the Town of
Fairhope. Health matters are taken over by the town 1tself,
The Bxecutive Counecil does not attempt to impose sanitary regula=
tions and there is no superintendent of publiec health of the core
/poration, Ve believe that the corporation would be hound by our
Jaws with reforence to what would eomstitute nhysieal or moral
/uses offensive to a majority of the residents. We believe that
this paragrapii gives to the corporation no greater power than
& municipal corporation might have, and believe that it would be
, subject to the same restrictions and limitations in the exereise
. of this power than the mmmiecipallcorporaticn would be subject %0




We do not believe that they eould cancel or abridge the rights
under the lease capriciously withou®t a showing in court that the
uses 0 which the proverty was put were physically and morally
offensive and should an attempt be made %0 exsercise any power .
under this section, the lsascholder would only redain possession
and force the Colony %o an action in court in whieh proceseding
the Fairhope Single Tam Cornoration would necessarily have to
follow the same procedure and meke the same proofs that a munici-
pal corporation would follow in restraining a publie nuisance,

10. Ve believe that cur general discussion has fuily
answered No. 1C.

Yours very truly,

WCB/T ﬁ %M/L‘/
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EDWARD J. TRENWITH, CLERK

Mro E. Bo Ga.ston,
Fairhope, Alabamae.

Dear Mr. Gaston:
Your letter of June lst has been received.

The Sub-Committee on the Housing Bill, has our
amendment under ®nsideration. I presented it to them last
week and sincerely hope it may become a part of the any
measure that is passed. I fear that if we cannot get it
passed on that bill that it will not be possible to secure
favorable action at this session of Congress.

With 211 good wishes, I am

Sincerely yours,







